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DARK FIBER SERVICE AGREEMENT 

 
 

 This Dark Fiber Service Agreement ("Agreement") is entered into this 
    day of    , 2002, between __________________ 
(“Institution”) and MediaOne North Central Communications Corp., d/b/a AT&T 
Broadband ("MediaOne"). 
 
 WHEREAS, MediaOne has entered into a renewed fifteen (15) year cable 
television Franchise with the cities of Burnsville and Eagan (each referred to herein as a 
“City” and collectively as "Cities") that provides MediaOne with access to the Cities' 
rights-of-way and that allows MediaOne to continue to provide cable services within the 
Cities; and 
 
 WHEREAS, the Cities have exercised their authority under Minnesota law to 
enter into a Joint and Cooperative Agreement and an Amended Joint and Cooperative 
Agreement among the Cities, and have delegated authority to the Burnsville/Eagan 
Telecommunications Commission ("Commission") to be responsible for ongoing 
administration of the Franchise; and 
 
 WHEREAS, in Section 7 of the Franchise MediaOne is required to upgrade the 
existing Institutional Network ("I-Net") linking a number of public and educational 
institutions within the Burnsville/Eagan franchise area ("I-Net Institutions") to a hybrid 
fiber-coaxial network; and 
 
 WHEREAS, Section 7.3 of the Franchise provides that beyond the portion of the 
I-Net constructed as an HFC network, MediaOne shall, on an Actual Cost basis, extend 
single mode fiber optic lines from the Node to a specified list of Institutions, the final list 
of which is identified on the document attached hereto as Exhibit 1 (“Dark Fiber”); and 
 

WHEREAS Institution desires to obtain Dark Fiber connections to its i sites, and 
the list of sites of Institutions is identified on Exhibit 1. 
 
NOW THEREFORE, in consideration of the mutual covenants and agreements set forth 
herein, and other good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged, the parties hereto agree as follows: 
 
1. Services Provided.  Subject to the terms and conditions of this Agreement and 

Section 7 of the Franchise, MediaOne shall provide separate Dark Fiber to 
Institution, and the Dark Fiber will link together the facilities of Institutions identified 
on Exhibit 1 (each referred to herein as a "Site" and collectively as "Sites").  
MediaOne shall provide the number of dark fibers running between Nodes and the 
Sites as specified on the map depicting the I-Net and Dark Fiber system in Exhibit 1.  
The separate Dark Fiber network shall be passively terminated to standard 
connectors at the patch panel of the telephone equipment room of each site or at 
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another designated location mutually agreed to by MediaOne and Institution.  
Institution shall be responsible for any end user or interface equipment needed for 
transmission or reception of signals. 

 
2. Installation and Access.  The parties acknowledge that, in order for MediaOne to 

perform hereunder and to maintain its equipment and property, it will from time to 
time require access to, and easements through, the Institution’s facilities and 
property.  The Institution shall provide, at no cost to MediaOne except for generally 
applicable permit fees, such access and easements as are reasonably requested by 
MediaOne.  MediaOne shall not be responsible for a failure to perform hereunder if 
such failure is caused by the Institution’s failure to provide MediaOne access. 
 
Without limiting the generality of the foregoing, it is anticipated that MediaOne will 
require, and the Institution hereby grants to MediaOne, at no cost to MediaOne 
except for generally applicable permit fees, easements for the placement and 
maintenance of cables, ducts, poles, and other equipment incident to the 
construction and maintenance of the I-Net and/or Dark Fiber network and associated 
technology at each Site described in Exhibit 1. 
 

3. Repair and Maintenance.  MediaOne shall maintain and repair the Network in 
accordance with the technical specifications set forth in Franchise Exhibit B.  
MediaOne will not charge fees for preventative and routine network inspections and 
maintenance of the HFC portion of the I-Net.  With respect to the Dark Fiber portions 
of the I-Net, Institution will pay the proportionate Actual Cost for demand 
maintenance and/or repairs requested, caused by, or which benefit the Institution.  
For example, if a single event causes damage to both the subscriber network and 
the Dark Fiber portion of the I-Net and the cost of the repair is shared, MediaOne will 
allocate the cost of the repair to the Dark Fiber portion of the I-Net based on the 
proportionate number of strands of fiber and/or coax that need to be repaired.  The 
cost of I-Net and/or Dark Fiber repairs will be allocated among the I-Net Institutions 
affected by the repair.  

 
4. Dark Fiber Security.  MediaOne and the Institution shall at all times use reasonable 

efforts to protect the security of the Dark Fiber network.  For purposes of this 
paragraph, “to protect security” means to protect those physical elements of the 
Dark Fiber network under the party’s direct control from unauthorized intrusion, 
signal theft, tampering, wiretapping or other actions that might: (i) compromise the 
integrity of or degrade the signals carried over the Dark Fiber network; or (ii) result in 
the unauthorized interception and disclosure of information.  

 
5. Term.  The term of the Agreement for the Dark Fiber shall commence on the date of 

execution and shall expire on January 24, 2015, unless extended or sooner 
terminated hereunder.  Upon expiration, Institution shall not acquire title to any of the 
facilities used in the I-Net or Dark Fiber network. 
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6. Payment for Dark Fiber.  MediaOne has provided Institution a preconstruction 
estimate of the amount of Actual Cost anticipated for the Dark Fiber to be placed for 
Institution’s sites.  Within thirty (30) days after construction of the Dark Fiber is 
completed, MediaOne shall submit to Institution an invoice listing the Actual Cost of 
constructing the Dark Fiber to Institution’s sites. Institution shall make full payment 
for the entire portion of the total cost attributable to Institution’s Sites within thirty (30) 
days of submission of the invoice.  Except as provided elsewhere in this Agreement 
or in Section 7 of the Franchise, the payments will be absolute and unconditional in 
all events and will not be subject to any set-off, defense, counterclaim or recoupment 
for any reason whatsoever.  Late payments will be assessed a late charge from the 
scheduled payment date at a periodic monthly rate of 1.25%. 

 
7. Default.  If Institution fails to make payment for the Dark Fiber when due, MediaOne 

may, by written notice to Institution, terminate this Agreement and all sums due 
hereunder shall become immediately due and payable without further notice or 
demand.  Within ten (10) days after giving of such notice, Institution shall cease all 
use of the Dark Fiber and lose all access to all Dark Fiber provided by MediaOne as 
required in the Franchise.  All capacity on such Dark Fiber shall immediately revert 
to MediaOne’s control and exclusive use.  MediaOne may proceed by appropriate 
court action to enforce performance by Institution of the applicable covenants of this 
Agreement or to recover its loss for breach of the Agreement.  MediaOne may 
exercise any other right or remedy available to it by law or by agreement.  Nothing 
herein shall waive, and MediaOne retains, any rights it may have under applicable 
law or agreements to seek recovery of its Dark Fiber costs from other Institutions, 
the Cities or the Commission. 

 
8. Additional Charges.  Any sales, use, excise, gross receipts, Franchise or privileges 

taxes, duties, or similar charges, levied or assessed upon or against MediaOne 
because of the service furnished to the Institution hereunder shall be charged to and 
payable by the Institution.  MediaOne will not charge the Institution sales tax on 
amounts payable hereunder if the Institution provides evidence of its exemption from 
such tax. 

 
9. Availability of Dark Fiber.  The Dark Fiber shall be completed on or before 

September 30, 2002. Acceptance testing will be conducted on the I-Net prior to its 
use by the I-Net User, in accordance with Section 7.6 of the Franchise. 

 
10. MediaOne’s Use of Capacity.  MediaOne may use capacity on the I-Net, including 

Dark Fiber, as specified in Franchise Section 7. 
 
11.  Limitation of Liability.  UNDER NO CIRCUMSTANCES SHALL EITHER MEDIAONE 

OR THE I-NET USER BE LIABLE TO THE OTHER FOR ANY INDIRECT, 
INCIDENTAL, SPECIAL, OR CONSEQUENTIAL DAMAGES (INCLUDING BUT 
NOT LIMITED TO LOSS OF BUSINESS, LOSS OF USE OR LOSS OF PROFITS) 
ARISING IN CONNECTION WITH THIS AGREEMENT.  MEDIAONE'S AND THE 
INSTITUTION’S ONLY LIABILITY UNDER THIS AGREEMENT IS FOR DIRECT, 
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ACTUAL DAMAGES TO THE EXTENT EACH CAUSES THE OTHER SUCH 
DAMAGE.  EACH PARTY'S REMEDIES AGAINST THE OTHER UNDER THIS 
AGREEMENT ARE EXCLUSIVE AND ARE LIMITED TO THOSE EXPRESSLY SET 
FORTH IN THIS AGREEMENT AND IN THE FRANCHISE. 

 
12. Subject to Laws.  This Agreement is subject to all applicable federal, state and local 

laws, and regulations, rulings and orders of governmental agencies, including, but 
not limited to, the Communications Act of 1934 as amended by the 
Telecommunications Act of 1996, the Rules and Regulations of the FCC and the 
obtaining and continuance of any required approval or authorization of the FCC, the 
Minnesota Public Utilities Commission or Department of Commerce, or any 
governmental body.  MediaOne or Institution may terminate its obligations under this 
Agreement if ordered to do so by the order, decision or ruling of a court or other 
governmental agency or if such order, decision or ruling would prevent MediaOne or 
Institution from carrying out its obligations under this Agreement.  In addition, if at 
any time during the term of this Agreement, the action of a state or federal 
governmental agency requires modification of MediaOne's services provided 
hereunder to meet legal requirements, the parties will enter into negotiations to 
achieve an equitable adjustment of any increased or decreased costs incurred by 
MediaOne. 

 
13. Network Cost Modification.  In the event that unforeseen path obstructions or right-

of-way restrictions materially affect construction so as to require significant 
modification of the network design and substantial additional cost, the parties will 
enter into negotiations to reach an equitable adjustment to reflect any increase in 
MediaOne's total Actual Cost incurred by reason of the modification. 

 
14. Successors and Assigns.  This Agreement, and the terms, covenants, and 

conditions hereof, shall be binding upon the inure to the benefits of the parties 
hereto and their respective successors and assigns, but nothing in this Agreement is 
to be construed as an authorization or right of any party to assign its rights in or 
delegate its duties under this Agreement without the prior written consent of the 
other party. 

 
15. Governing Law.  This Agreement shall be construed and enforced in accordance 

with, and the validity and performance hereof shall be governed by, the laws of the 
State of Minnesota. 

 
16. Notices.  All notices and other communications required or permitted hereunder shall 

be given in writing and shall be: (a) personally delivered; (b) sent by telecopier, 
facsimile transmission or other electronic means of transmitting written document; or 
(c) sent to the parties at their respective addresses indicated herein by registered or 
certified U.S. mail, return receipt requested and postage prepaid, or by private 
overnight mail courier service. 
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If personally delivered, such communication shall be deemed delivered upon actual 
receipt, if electronically transmitted, such communication shall be deemed delivered 
the next business day after transmission (and sender shall bear the burden of proof 
of delivery); if sent by U.S. mail, such communication shall be deemed delivered as 
of the date of delivery indicated on the receipt issued by the relevant postal service; 
or, if the addressee fails or refuses to accept delivery, as of date of such failure or 
refusal.  Any party to this Agreement may change its address for the purposes of this 
Agreement by giving notice thereof in accordance with this Section. 
 
Unless written notice or a change in notice is provided, all notices and any other 
written and oral communications shall be delivered as follows: 
 
a.  If to MediaOne:  Vice President - Engineering 
     MediaOne of St. Paul, Inc. d/b/a AT&T Broadband 
     10 River Park Plaza 
     St. Paul, MN  55107 
 
b.  If to Institution  __________________________ 
     Title of Contact Person 
     __________________________ 
     Name of User Entity 
     __________________________ 
     Street Address 
     __________________________ 
     City, State, Zip 
 

17. Severability.  In the event any one (1) or more of the provisions of this Agreement 
shall for any reason be held to be invalid or unenforceable, the remaining provisions 
of this Agreement shall be unimpaired, and shall remain in effect and binding upon 
the parties.  The invalid or unenforceable provisions shall be replaced by a mutually 
acceptable provision that, being valid and enforceable, comes closest to the 
intention of the parties underlying the invalid or unenforceable provision. 

 
18. Force Majeure.  Neither party shall be liable for any failure of performance 

hereunder due to causes beyond its reasonable control including but not limited to, 
acts of God, fire explosion, vandalism, storm or other similar catastrophes; any law, 
order, regulation, direction, action or request of the United State Government or any 
other government including state and local governments (except for the Commission 
or the Cities) having jurisdiction over either of the parties or of any department, 
agency, commission, court, bureau, governments, or of any civil or military 
authorities; national emergencies; insurrection; riots; wars; or strikes, lockouts or 
work stoppages. 

 
19. Title.  MediaOne retains ownership of the I-Net and Dark Fiber network consistent 

with the terms of the Franchise.  Institution, at its expense, will keep the Dark Fiber 
network free and clear from any and all claims, liens, encumbrances and legal 



 6

processes of Institution’s creditors and other persons, with the exception of any 
creditors of MediaOne which are not creditors of Institution.   

 
20. Nonwaiver.  The failure of either Party to give notice of default, or to enforce or insist 

upon compliance with any of the terms or conditions of this Agreement, the waiver of 
any term or condition of this Agreement, or the granting of any extension of time for 
performance, shall not constitute the permanent waiver of any term or condition of 
this Agreement, and this Agreement and each of its provisions shall remain at all 
times in full force and effect until modified by the parties in writing. 

 
21. Amendments.  No amendment or modification of any provision of this Agreement 

shall be effective unless the same shall be in writing and signed by both of the 
parties hereto. 

 
22. Entire Agreement.  This Agreement is intended to supplement and provide additional 

details in implementation of Section 7, Exhibit A and Exhibit B of the Franchise.  
Nothing in this Agreement supercedes or nullifies any part of the Franchise or its 
exhibits in any way. 
 

 IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be 
executed as of the day and year first above written. 
 
 

MEDIAONE NORTH CENTRAL 
COMMUNICATIONS CORP., d/b/a AT&T 
BROADBAND 

 
By:        

 
Title:        

 
Attest:        

 
 

_____________________________________ 
INSTITUTION  

 
By:        

 
Title:        

 
Attest:        

 


